OUTLINE OF SOME ISSUES: LUNG CANCER 


Employee sues Employer in negligence for employer’s failure to ban smoking or.introduce other 
restrictions on smoking in the workplace resulting in an allegation that the employee is suffering 
from lung cancer. 

1. Duty of Care 

When, if at all, did a duty of care arise and what was the nature of the duty? 

The NH & MRC Report 1986 states: 

"Council notes that there is mounting epidemiological 
evidence that passive smoking may increase the risk of 
occurrence of lung cancer. Despite limitations in the 
amount of data available, and despite research 
difficulties in making satisfactory estimates of 
individual exposure, a consistent pattern of moderately 
increased risk of lung cancer in passive smokers has 
emerged... it is therefore prudent public health policy 
to infer an increased risk of lung cancer from passive 
smoking. ’ (emphasis added) 

The Environmental Protection Agency ("EPA") Report entitled; "Respiratory Health 
Effects of Passive Smoking: Lung Cancer and Other Disorders", December 1992, 
reports that environmental tobacco smoke ("ETS") is a human lung carcinogen. 

Note however that tobacco interests in the United States have commenced a law suit 
against the EPA challenging the classification of ETS as a known human carcinogen. 
Also, expert .evidence would reveal with respect to the epidemiological studies, that 
there is no overall statistically significant increase in risk (i.e. the results are 
compatible with no increase in risk) with respect to the association between exposure 
to ETS in the workplace and lung cancer. 

Accordingly, a duty of care may be said to have arisen in 1986, although this is 
arguable. The date on which the duty arose is relevant because of the long latency 
period for lung cancer, ie 15 years or longer. Consideration needs to be given to the 
nature of the duty: smoking restrictions, smoking bans, improved ventilation etc. 

2. Breach of Duty 

(a) Employee must prove employer knew or ought to have known, at a relevant 
point in time, that exposure to ETS in the work-place involved a risk of 
lung cancer. 

(b) Employee must prove that the employer failed to take certain steps which 
would have avoided the injury. This may involve a consideration of 
ventilation systems, segregation of smokers and non-smokers etc. affecting 
the level of exposure. 
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Source: https://www.industrydocuments.ucsf.edu/docs/tkfkOOOO 






3. 


Causation 


The employee must prove that the employer’s failure at the relevant time, caused lung 
cancer. . 

This involves a consideration of: 

(a) general causation: does exposure to ETS cause lung cancer? This must be 
proved by the employee and related to the duration and level of exposure 
(i.e. dose) applicable to the particular work-place; 

(b) the long latency period for lung cancer - (this needs to be related to when 
a duty of care arose); 

(c) accurate diagnosis of the cancer - type, site, primary or secondary etc; 

(d) specific causation: the employee’s exposure to other risk factors with 
relative risks equal to or greater than "passive smoking" must be 
considered. For example, assume a relative risk for ETS and lung cancer 
of 1.1. Compare this with the following reported relative risks for lung 
cancer. 

* Low fruit consumption - relative risk 3.83 (Fraser et al 1989) 

* Consumption of whole milk - relative risk 2.14 (Mettlin et al 
1989) 

* Family history of lung cancer - relative risk 3.9 (Wu et al 1989) 

* Personal history of pneumonia - relative risk 1.9 (Gao et al 1987) 

* Keeping aviary birds - relative risk 6.7 (Holtz 1988) 

* Clerical occupation - relative risk 1.6 (Buffler et al 1984) 

* Physically inactive - relative risk 2.0 (Butler et al 1991) 

* Hormonal factors (eg. short menstrual cycle) - relative risk 2.2 

(Gao et al 1987) 

* etc, etc 

There is a multiplicity of risk factors for lung cancer. The plaintiff bears the onus of 
establishing specific causation. 

4. Defences 

Statutes providing time limitations and other restrictions on actions need to be 
considered and applied to the facts of the employee’s claim. 
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